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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



In re Applicant: 

Shklarsky 
Serial No.: 09/202,617 
Filed: 18 Dec 1998 



For: Adaptive Capacity and Quality 
Improvements in Cellular Radio. 




Examiner: 



Group Art Unit: 



Attorney 
Docket: 



26/259 



Commissioner of Patents and Trademarks 
Washington, D.C. 20231 



0 : OCT 2000 



PETITION TO WITHDRAW THE HOLDING OF ABANDONMENT 



Sir: 



This is in response to the United States Patent and Trademark Office Action mailed 
December 9, 1999, in which it was indicated that a response to a Notice of Missing 
Requirements was not filed, and as a result thereof, the application was deemed abandoned. 

Applicants never received such Notice of Missing Requirements. In fact, no 
communication was received from the USPTO in connection with the instant application until 
receipt of the above Notice of Abandonment. 

Attached herewith is a Declaration from the Applicants' representative, Anthony J. 
Castorina, of 2001 Jefferson Davis Highway, Suite 207, Arlington, Virginia who received all 
the mail addressed to the undersigned from the U.S. Patent and Trademark Office. In it, Mr. 
Castorina declares that as the sole occupant of the above address, he personally opens all the 
mail received at the above address that is addressed to the attorney of record, Mark Friedman. 
Mr. Castorina declares that he routinely records all items that require action or responses of 
Mr. Friedman in a mail log. Mr. Castorina further declares that he then personally packages 



all the mail directed to Mr. Friedman and forwards in a Federal Express package to Mr. 
Friedman at his Tel Aviv address. Mr. Castorina declares that he has reviewed all of his 
entries from February 23, 1999 through April 23, 1999, and has included true copies thereof 
and has no Notice of Missing Requirements or any other action recorded therein for the above 
identified patent application. Mr. Castorina declares that as a result, no such Notice of 
Missing Requirements or any other action was received by him with respect to this 
application. 

Also attached is a declaration from Mr. Friedman, the attorney of record in which he 
declares that he personally opens all the Federal Express packages received from Mr. 
Castorina and immediately records on his database all actions received from the U.S. Patent 
Office. He declares that based on the database records of his, no such Notice of Missing 
Requirements or any other action is recorded on the above identified application. Mr. 
Friedman declares that as a result, no such Notice of Missing Requirements or any other 
action was received by him with respect to this application. 

Accordingly, pursuant to the holding of Delgar, Inc. v. Schuyler, 172 USPQ 513, 
Applicants have submitted sufficient facts to support the contention that the Notice of 
Missing Requirements was never received by Applicants representatives. 

In view of the above, the Notice of Abandonment should be withdrawn and a New 
Notice of Missing Requirements be mailed on the subject patent application. It is believed 
that this Petition does not require a fee, but if one is required, authorization to charge Deposit 
Account 06-2140 is hereby granted. 



Respectfully submitted, 




Mark'M. Friedman 
Attorney for Applicant 
Registration No. 33,883 



Date: August 16, 2000 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



Group Art Unit: 
Attorney 

Docket: 26/259 

Commissioner of Patents and Trademarks 
Washington, D.C. 20231 

DECLARATION IN SUPPORT OF PETITION 

I, Mark Friedman, of 7 Haomanim Street, Tel Aviv, Israel declare as follows: 

1 . Since 1 997 I have been using the services of Anthony Castorina of 2001 
Jefferson Davis Highway, Suite 207, Arlington, Virginia as my correspondence address on all 
U.S. Patent and Trademark applications of which I am the attorney of record. 

2. As part of his duties and responsibilities as my correspondent address, I 
instructed Mr. Castorina to receive, open, docket and forward all mail addressed to me at his 
address above. I have instructed him to personally open all the mail addressed to me and 
routinely docket in a log all U.S. Patent & Trademark Office actions requiring further action 
on my part. I also asked him to ship me all the mail addressed to me received by him by 
Federal Express and notify me by telefax of the Federal Express Waybill number. 

3. Based on receipt of all Federal Express Waybills I was advised of, all Federal 
Express shipments that Mr. Castorina has shipped to me have been received by me. None 
has ever not been delivered. 
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4. I personally open the shipments received from Mr. Castorina and immediately 
and routinely record the actions received in my database. Attached herewith is a true copy of 
all the entries on my computer database made on Serial No. 09/202,617, identified by my 
Docket 1009/2. No entry of docketing a Notice of Missing Requirements or any other action 
on or about February 23, 1999 appears thereon. This indicates that I never received a Notice 
of Missing Requirements on the above identified application. 

5. After having received the Notice of Abandonment dated December 9, 1999 on 
the subject patent application, for failure to respond to the Notification of Missing 
Requirements, I asked Mr. Castorina to review his records from April 23, 1999, the date of 
the alleged mailing of the Missing Requirements, through March 31, 1999, a reasonable 
period after the date of the Office Action, to determine whether he had recorded receipt of 
such Notice of Missing Requirements or any other action on the above identified application. 
After reviewing his records, Mr. Castorina advised me that he had not recorded receipt of any 
action on this application, indicating that he had never received such Notice of Missing 
Requirements. 

I hereby further declare that all statements made herein of my own knowledge are true 
and that all statements made on information and belief are believed to be true; and further that 
these statements were made with the knowledge that willful false statements and the like so 
made are punishable by fine or imprisonment, or both, under Section 1001 of Title 18 of the 
United States Code and that such willful false statements may jeopardize the validity of the 
application of any patent issuing thereon. 

Signed this X*\ ' date of August, 2000 



Mark Friedman 
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